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Honorable John J. Bowman
State's Attorney of DuPage County
207 S. Reber Street
Wheaton, Illinois 60157

Dear Mr. Bowman:

whether any constitutional or statutbry proviaicns prohibit

one person from holding both positions concurrently and whether
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the eommbn law doctrine of incompatibility of public offices
prohibits one person from holding both positions simultaneously.

Az I recently stated in opinion No. §-987 (October
29, 1975): "In the absence of a statutory or constitutional
provision to the contrary, there iz ne necessary objection to
the aamé person holding two positionsa“. There are apparently
no constituticnal o statutory prohibiticns ggainst an
individual holding simultanecusly the positions af'&ity 5tto:nay
and assistant public defender, and therefore on that basis,
there is no objection to the same person holding both positions
at the same time.

Hevertheless, the gommgnllaw doctrine of incompatibility
of public off@ees mist still be considered. That doctrine,
however, as I stated in opinion No. 5-987 most probably applies
in Illinois only to offices and not to emplowments. Therefore,
the first dﬁtﬁ:ﬁinatien I must make in deciding whether the
common law doctrine of incompatibility of public offices

prohibits the situation you describe is whether the positions




Honorable John J. Bowman -~ 3.

of city attorney and assistant public defender are offices
and not merely employments.

In opinion No. 5-987 I set forth the fallahing
characteristics of a "public office“:

"An indispensable element of a public office,

as distinguished from an employment, ie that the
duties of the incumbent of an office shall involve
an exercise of some portion of the soveraign pouer.
[citationa omitted)

L R R

An office is a public position created by the
Constitution or by law, continuing during the.
pleasure of the appointing power or for a fixed
time, with a successor necessarily being elected
or appointed. [citations omitted] It should be
noted that an office is enduring in nature and
cannot be eliminated by the fiat of a superior
official. Thus, if an office is vacated, it must
be £illed."

Considering first tha‘poeition of city attorney, I
note initially that the statute making provision for it labels
it an office. Section 3-7-3 of the illinoia Municipal Code
(Ill. Rev. stat, 1973. ch. 24, par. 3~-7=-3) provides:

"§ 3-7-3. If the office of city attorney is

established, the occupant shall be appointed by

the mayor subject to the provisions of Section
3~7-2."
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Section 3-7-2 in turn provides in part:
™ t & *
Any such officer of any city may resign from his
office. If such officer resigns he shall continue in
office until his successor has been chosen and has
qualified., If there is a failure to appoint a city
officer, or the person appointed fails to qualify, the
person filling the office shall continue in office un-
til his successor has been chosen and has qualified.
If such officer ceases to perform the duties of or to
hold his office by reazom of death, permanent phys-
ical or mental disability, conviction of a disqualify-
ing crime, or dismissal from or abandonment of
office, the mayor may appoint a temporary successor
to the officer.”
An application of the characteristics set out above reveals
that the position of city attorney is properly labeled “office®.
The representation of the city in suits concerning it
as an entity and the representation ofltha public in matters
that concern it are clearly duties involving a delegation of
some portion of the sovereign power of the city. The position
of city attorney also has the other characteristics of an office
which I set forth above. In Woods v. Village of LaGrange Park,
298 Ili. App. 595, the appellate court held that a village
attorney was an office within the meaning of section 24 of article

V of the Illinecis Constitution of 1870, which defined an office
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as a "public position created by the constitution or law.}
continuing during‘the plsasurekaf the appointing power, or

for a fixed time, with a successor elected or appalntad".

The office of village attorney waéAgxeatad by ordinancé

pursuant to a statute which authorized the president.of the
oard of truétees of a village tolappoint any other officers

. necessary to carry into effect the powers conferred upon villages.
S8imilarly, the position of city attorney was created pursuant to
the statute quoted above, presumably by ordinance. Therefore,

it follows that under the hoféihgﬁin ¥Woods the position of city
attormey is an office within the maaning of the canstitatian

" of 1870. 1In addition, the statnta quoted above clearly provided
that once the oftice of city attorney haas hean estahlishea. any
vacancy in the office ﬁuat b@_filled. Sincavthﬁ poasition of city
attorney éosaeaaaa the essential characteristics of an office
which I set forth in my pravious opinion, it is claarly an office
within the meaning of thm coameon law doctrine of incompatibility

of offices.
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The position of assistant public defender has been

specifically held to have the essential characteristics of an-

office set out above. (Peggle ex rel. Cook County v. Majewski,
28 Ill. App. 34 269.) The court pointed out that the

representation of indigent defendanﬁa. a‘raquiremant of due
proceas 6! law, clearly constitutes a delegation otﬂa'pbrtion
of the sovereign power to the office of the public defender.
The court further analyzed section 6 of the Public Defender Act
(X1l. rev. sStat. 1973, ch. 34, par. 5606), whiéh provides for
the appointment of assistants:

"8 6. The Public Defender shall have power to
‘appoint, in such manner as the judges before
mentioned shall direct, such number of assistants,
- all duly licensed practitioners, as such judges
shall deem necessary for the proper discharge
of the duties of the office, who shall serve at
the pleasure of the Public Defender. He shall also,
in like manner, appoint such nunber of clerks and
other employees as may be necessary for the due
transaction of the business of the office. The
compensation of such assistants, clerks and em-
ployees shall be fixed by the County Board and paid
out of the county treasury.”

Rejecting the contention that discretionary:action

by the judiciary is necessary before the position of assistant
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public defender ié created, the court held that the office had
been created by statute "even though there is no abzolute
~certainty someone will occgpy'that o:fiee“.‘ The court, reasoning
that the deman& for services of the public defender in a county
ag large as Cook insures the continued existence of thé bffice
of assistant public defender, also rejected the argﬁment that
the position is temporary because appointment is a matter of
‘judicial discretion. On the last point, while DuPage County is not
as large as Cook County, it is nevertheless large ehough to
insure the continued existence of the office of.assistantv
public defender. Thus, the position of assistant public defender
is also cleariy an office subject to the common law doctrine of
incompatibility of public offiaas.

Havin§ determined that the positions of city attorney
and assistant public defender are both offices witﬁin thelmean;ng
of the common law doctrine of incompatibility of public offices,

- I must next determine whether the two offices are incompatible.

The doctrine is enunciated in People v. Haas, 145 Il1. App. 283,

- 286y -
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"% # « Incompatibility, in this connection, is A
present when the written law of a state specifically
prohibits the occupant of either one of the offices

in question from holding the other and, also,

where the duties of either office are such that the
holder of the office cannot in every instance, properly
and fully, faithfully perform alli the duties of the
other office, ¢ » &» '

Cases in a number of other jurisdictions have also held that
incompatibility exists where the duties of the two offices
conflict, Schear v, City of Elizabeth, 196 A. 24 774 (N.J. 1964):

Russell v. Worcester Jounty, 84 N.E, 28 123 (Mags. 1949); People

on Complaint of chapman v. Rapsey, 107 P. 24 388 (~al. 1940);

Polley v. Fortemberry, 105 S.W. 24 143 (xy. Ct. App. 1937).

I have already determined at the outset that holding
the two offices simultanecusly is not prohihite& by the Constitution
or by statute, but the possibility of incompatibility because of
conflict between the duties of the offices remains to be
considered.

The duty of assistant public defender is to help
discﬁarge the duties of the office of public defender, which
include principaily the.rapresentation of criminal defendants.

(I1l. Rev. stat, 1973, ch. 34, pars. 5604, 5606.) On the other
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hand, it is the duty of the city éttorney to prosecute persons
charged with violating city ordinances. (1914 Ill. Att'y. Gen.
op. 1175; 1969 Xll. Att'y. Gen. Op. 46.) In opinion No. $-30
(1969 Ill. Att'y. Gen. Op. 46) I rendered the opinion that the
offices of city attorney and public defender are incompatible
because of conflicting duties., It is my opinicn that the duties
of city attorney and agsistant public Jdefender alsé conflict for
the following four reasons.

First., the most direct conflict is that the person
holding both offices might as assistant public defender have to
defend an accused againat a State coriminal prosecution arising
from the same activities based upon which the person as city
attorney would have to prosecute the accused for a violation of
a municipal cordinance. The municipal ordinance and the State
statute would, of course, have to have one element not common
to both in order for the defendant to be prosecuted for both
without being twice put in jeopardy. Waller v. Florida, 397 U.S.
387.

It has long ﬁean gettled in Illinois that municipalities
may exercise police power concurrently with the State, so long

as the municipal regulation is not in conflict with corresponding
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State regulation. (City oflgitchfield v. Thorworth, 337 1il.

469; ity of Decatur v. Schilick, 269 Iil. 181; city of chicago

v. Union Yce Cream Manufacturing Company, 252 Ill. 3}1; Hankins

v. People, 106 Ill. 628; Wragg v. fenn Township, 94 111, 117

village of Mt. Prospect v. Melouf, 103 Ill. App. 2d 88.) While

the c¢reation of home rule by the Constitution of 1970 has
modified this rule to scme extent with respect to home rule units,
it did not change the fact that such municipaiities may in

certain instances exercise police power concurrently with the
State. As I have noted in my previous opinion No. $=-30, the

'sam@ acts may be deemed violative of State c¢riminal law as well

as of city ordinances. (1969 Ill. Att'y, Gen., Op. 46.) Provision
of a lesser penalty by the municipal ordinance will not, standing
alone, be sufficient to bring that'o:dinance into conflict with

- the concurrent State 1egislatioh on the subject. (Lity of Evans-

ton v, Wazua, 364 Ill. 198; Village of Winnetka v. Sinnett, -

272 x11l. App. 143.) Thus, a person as city attorney might be
required to prosecute a defendant for violation of a municipal

ordinance and then as assiatant public defender be required to
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defend that same defendant against 3State charges étemming
from the same activities which constituted a violation of
- the municipal~o:&inanca. In my opinicn, this is a clear
conflict between the duties of the two offices.

While this problem could be avoided by gha discretionary
refusal of the public defender to appoint an assistant also
serving as city attorney to defend cases involving potential
ordinance violations, such discretionary refusal would not be
sufficient to eliminafe the conflict existing because one man
holde both offices. It should also be noted that People v. Cox,
22 111. 24 334, held that while by statute an indigent defendant
may choose whether or not he shall be dafen&ed by the public
defender, the statute does not give a defendant the right to
choose any certain member of the public defender's ataff. If
a defendant could or might be asasigned as counszel a defender who
wag also a city attorney, there could well be.a violation of
procedural and substantive due process of law.

Second, as noted by tha decision te which you make

specific reference in your letter, Feople v. Rhodes, {Cal. 1974)
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524 pP. 2d 363, an additional basis for a finding of
incompatibility lies in the close tie between prosecutor and
police. A potentially debilitating effect on the gquality of
defense afforded an indigent by the assistant publib defender
may result from the need of counsel as city attorney to maintain
a éood working relationship with police witnessés. Thiz may
result in reluctance on the part of the assistant public
defendex to engage in the exhaustive or abrasive crose- |
exanination which may be required in a given case. (Karlin v.
State, (Wis. 1870) 177 N.W. 24 318.) This reluctance would
also affact the Qnestioning of police witnesses who aie»mambers
of neighboring communities and upon whom a ¢ity attorney might
rely for various courtesies and types of assistance. People v,
Rhodes, supra.

Third, it is posesible, that as the resuit of vigorcus
represehﬁétién of a criminal defendant by a city attorney and
an ensuing weakening of assistance provided by law enforcement

officials that the city attornsy's ability to enforce ordinance
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violations would be undermined. (Pecple v. Rhodes, supra.)
Thus, even if defendant‘s interests were unaffected by counsel’s
dual position, the proper funétianing of the criminal justice
syéﬁem might naQettheiesa be impeded where a public prosecutor
apﬁeaie& as the représantativa of a criminal defendant.

Finally, in relation to permitting public ozficinla '
to exercise their duties free of any appearance of impropriety,
the appointment of a city attorney as an assistant public defender
might create the appearance that such an official employed his
influence and position to extract favorable treatment for de-
fendant in order to further his professional career. .(gggglg v.
Rhodes, ggggg.) For example, police files and information might
be improperly examined and employed by a city attoxne& in his
role as assistant pubiic defender. Even the appearance of such
impropriety could ope:ate té weaken.the public's confidence in
our system of criminal justice. |

For the above mentioned reasons, I am of the opinion

that the duties of the offices of city attorney and assistant
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public defender are in conflict and that the two offices are
therefore incompatible. The rule is also expressed in the
Haag case that "in case of incbmpatibility the acceptance of
the second office is ipso facto a resignation of the first
office”. Hence, if a person holding either the office of city
attorney or the office of assistant public defender accepts
the other office, his acceptance of that office operates as a
resignation of the one he first held.

You have also asked whether a conflict of intereat
exists where a city attorney also represents criminal defendants
as a private attorney or is a member of a private firm whose
other members represent criminal defendants. Litigation, some
of which involves this office, is now pending, however, which may
affect the answers to those questions. For that reason I think
it inappropriate to comment on these last two questions and
respectfully decline to advise on them. I do nevertheless
direct your attention to the case of People v. Cross, 30 Ill.
App. 34 199, and the following ethics opinions issued by the

Illincis State Bar'hsaociationz Professicnal Ethice Opinion
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No. 186 (approved: January 14, 1960); Professional Ethics
Opinion No, 323 (approved: July 8, 19692); Professional Sthics
Opinion NHo. 364 (approved: June 26, 1971); Professional Bthics
Opinion No. 522 (Gctober 7, 1975).

Very txuly yours,

ATTORNEY GENERAL




